KANSAS LAW REVIEW [Vol. 57 effective. Only the last point is truly controversial, particularly if the remedy is couched in the language of reparations.
In this Article, I bring my arguments forward to the present day. I wish the medical news was more positive. The statistics about Black health disparities show no improvement. The caustic history of slavery, racism, and segregation has not been undone. Fundamental changes are still necessary to repair deficits in Black health. President Barack Obama's election, however, has changed the relevance of reparations as a political tool for making these changes. We elected a Black man as President of the United States and he refuses to apply reparations talk to social programs focusing on disadvantaged community uplift. President Obama strikes broader themes, bypassing slavery reparations. More to the point, Obama's agenda holds real promise for addressing inequalities and disparities, especially in health care. At this point, perhaps Black Americans should focus on Obama's plans and let reparations rest as a political agenda.
II. DISPARITIES IN BLACK HEALTH IN THE AMERICAN CONTEXT
Racial disparities in health are not a recent phenomenon. The historical record of disparity is alarmingly longitudinal:
For as long as records have been kept, studies have reported racial differences in health care access and health status in the United States.
. . . . Disparities in Black health have been studied to death, while the patients continue to die. Still more studies and reports are in the pipeline. The Tragedy of American health care is that while disparities in Black health are not new, they remain newsworthy, persisting for centuries right up to the present day.
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The statistics are grim. Black health disparities are both physical and philosophical. They are clearly dangerous to human life:
Black mortality rates are significantly higher than white rates in seven of the ten leading causes of death, resulting in more than 73,000 excess Black deaths per year. If being Black was a separate cause of death, it would rank sixth in the United States. . . . Black infant mortality in the United States is more than triple the European rate, and significantly higher than infant mortality in countries like Bulgaria, Costa Rica, Estonia, Greece, South Korea, Lithuania, and Oman, among many others. Black men's life expectancy at birth (LEAB) is currently 5.7 years less than white men's; the female disparity is 4.3 years. If a white male student were to agree to become Black, almost six years of life would be forfeited. . . . Even as general population health improves, most Black health disparities remain, especially for men. While gaps in health care access narrowed in the period 1968-1978, during the expansion of Medicare and Medicaid, the gaps in [LEAB] have not narrowed appreciably over the last century. . . . For Black men, the disparity in LEAB is even greater . . . much of the gains in Black health have been among women. At current rates of change, these disparities may persist for many generations, even as absolute health improves for most groups. Nor is the situation likely to improve in the near term. For American children born in 2100, the US Census Bureau projects female LEAB to exceed 91 years for women and 87 years for men. The US Census Bureau blatantly assumes that Black LEAB will improve by 2100, converging almost entirely with white LEAB. This assumption is made without any externally validating data. But even under this wildly optimistic and ahistorical assumption, Black health disparities will outlast every law professor teaching today.
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Each year, the federal government collects the latest research and publishes it in the National Healthcare Disparities Report (NHDR). Each NHDR sounds some optimistic notes, but when one has read the similar reports stretching back decades, something more substantial is required for well-founded optimism. 7 These events were not superficial wounds to the body politic. Discrimination against Blacks has been a prominent and persistent feature of American life from the earliest days of English settlement until our present era. Slavery may be gone, but racism and legal segregation is not a phantom from the dim mists of history. We are not talking about a handful of frail veterans who faintly remember the Great War. Legal segregation was laid to rest during my lifetime and the lifetimes of more than one hundred million of my fellow citizens. This tragedy is deep and fresh, ancient and ongoing.
III. THE ROLE OF REPARATIONS FOR BLACK HEALTH DISPARITIES
Four years ago, I questioned whether superficial remedies would be up to the task for so grave a condition:
Any attempt to remedy health disparities cannot be limited to mere legal fictions of equality; Title VI has been ineffective in reducing disparities in Black health. Token efforts will always be confronted with the troublesome facts of 73,000 excess Black deaths per year and the continuing gap in Black life expectancies. One example of a token effort which does not affect the underlying social structures is Virginia's recently-announced plan to offer reparations for racial exclusion in education in the years following Brown v. Board of Education by offering college scholarships to the individuals (now in their 50s and 60s) who were denied access to education more than four decades ago.
While apologies and scholarships are certainly appropriate, the scholarships are not nearly as useful near the end of life as they would have been at age 20. Perhaps the scholarships should be offered to the grandchildren. Better yet, everyone should receive an excellent education. Rough justice is preferable to injustice. 8 The Black health experience during the intervening years has not changed my opinion of the gravity of the situation. The most recent statistics do not portend a speedy end to Black health disparities. One is hard-pressed to find substantial gains since 2004. 9 The long-term data are quite striking, with racial disparities surviving even major reforms such as Social Security, Medicare, Medicaid, the Civil Rights Act, the 7. Perhaps I should choose a different word. Legacies are generally understood as positive assets passed on to your descendants. Pathologies would be more descriptive here. Voting Rights Act, and SCHIP. 10 Our experience over the last century suggests that even substantial reforms are not guaranteed success. Figure 1 tells a story of vast improvements in health over the past century, but also shows persistent disparity between Black and white, male and female. The gaps on this chart represent millions of excess deaths in the twentieth century alone. Of particular note are the relatively stronger gains by Black women, whose life expectancies now exceed white men. Whatever factors have been at work, Black men most acutely felt the negative impact.
Some researchers note that the absolute gap between Black and white life expectancy has narrowed in recent decades, 12 but the focus on absolute gains can be misleading. As a species, we may be reaching the top of the life expectancy curve. In the twentieth century we enjoyed unprecedented gains in U.S. life expectancy, but most experts do not expect the same in the twenty-first century. 13 public health efforts will be hard-pressed to raise white life expectancies in the United States by another fifty percent in the next century. Matching the record of the prior century on even an absolute gain basis would still require about three decades of improvement, pushing the average human lifespan towards 120 years by the end of the twenty-first century. Figure 1 demonstrates that the rate of increase has slowed, creating statistical compression. The leading contributors to current racial disparities in health are heart disease, cancers, and infections; 14 the disparities are becoming particularly concentrated in the older populations. 15 If one focuses on the absolute Black-white gap in life expectancy, statistical compression could be interpreted as an optimistic note. From a different perspective, the situation is less sanguine. Consider another measure of progress: how long has it taken Black life expectancies to reach the same levels white men and women reached in previous years? For most of the past century, it has taken about a generation (27-40 years) for Black LEAB to reach white levels. 16 It is hard to discern a positive trend over time in Figure 2 below. 19 These efforts were not mere tokens, as in the Virginia offer of scholarships to the elderly, 20 and yet they have been ineffective, at least over the short term.
Historical tragedies may call for historic remedies. Reparations offer an alternative to the status quo and incremental reforms. They hold the promise of a clean break with a shameful past and a costly catharsis before healing begins. 21 But, reparations bring their own baggage and limitations, which have been widely discussed in the legal literature.
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The primary legal challenges are standing (who has the right to bring a suit on behalf of former slaves), 23 professional associations, and other corporations. 36 Saul Levmore suggests that any politically realistic reparations program must be voluntary. 37 My own work uses the more recent history of health care segregation to bring the events into the 1960s and beyond, addressing some of the concerns about remoteness of injury and the statute of limitations. 38 Standing issues are reduced when defendants can be clearly identified. In the health care context, many of the actors are hospitals, professional societies, and governments with legal continuity to the present day. 39 Likewise, identification of a properly limited plaintiff class seems more plausible when the class is all Black Americans born in segregated hospitals or treated in segregated facilities. This class will include many millions of citizens who were born before the end of legal segregation in health care, but the class is not so vast and indeterminate as "all descendants of slaves" or "all Black Americans."
Another tact by reparations scholars has been to focus on the remedy rather than on the precise legal justification. Articles discussing affirmative action or education in a reparations context fall into this category, 40 as does some of the health disparities literature.
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Eliminating health disparities seems an especially favorable project because the remedies are less likely to be race-specific. 42 One weakness of affirmative action (in education or otherwise) is the clear racial basis for selecting winners and losers. This process has been condemned as condoning racism in the name of reparations. 43 The situation for health reparations is quite different. Any structural remedy to address health disparities will likely involve systemic health reform across the board, without special preferences for patients of any particular color, 44 although some Congressional legislation on racial disparities has included support for increased minority enrollment at medical schools and support for historically Black medical schools.
Randall Robinson called for a significant, multi-generational investment in Black education. 45 If this program were broadened to include all children from disadvantaged backgrounds, it begins to lose its "reparational" distinctiveness, while its political prospects gain traction.
But none of this scholarship should be mistaken for broad political support for reparations. Even with Democratic majorities in the House, Representative John Conyers' bill to study reparations still has not made it out of committee. One key difference is the rhetoric of reparations. At several points in the campaign, then-Senator Obama was asked whether he supported reparations for slavery. He deflected the question, voicing support for helping all disadvantaged schools: "if we make the investments and understand that those are our children, that's the kind of reparation [sic] that are really going to make a difference in America right now."
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In other interviews, he acknowledged the reality of slavery and racism, but focused on broader remedies, avoiding some of the rhetoric of reparations: "Asked in Moline about a controversial demand by some blacks for reparations for slavery, Obama spoke about how slavery had left a stain on the country that has yet to be eradicated. Still, he said, he opposed 'just signing checks over to African-Americans. ' If Obama was giving a nuanced answer, it was lost on the press; the headlines proclaimed "Obama Opposes Slavery Reparations." 53 Obama did not contest the headline. This is unsurprising; as the first Black major party nominee for President, it was unlikely he would embrace slavery reparations. 54 One reason is his path to the presidency. Most Black politicians in Congress come from majority-minority House districts. These districts are designed to have a majority of minority voters, and they reliably elect minorities to Congress. In these districts, some Representatives can champion reparations and still be re-elected every two years.
As a result, the gerrymandered structure of Congressional districts creates a less centrist and potentially more radical Congressional Black Caucus. The First District of Illinois has returned Bobby Rush to Congress for eighteen years. His status as a former Black Panther has not hindered his tenure as a Congressman from the South Side of Chicago.
Obama ran against Congressman Rush in 2000 and lost. 55 But, Obama polled well among white voters. These results encouraged him to subsequently run for statewide office-for the United States Senate. The political difference is immense: a statewide politician must garner a majority of the entire population, not just a majority of a racially disproportionate gerrymandered district. Obama approached the election with a different history and trajectory than traditional Black politicians. With this foundation, Obama was elected President of the United States in 2008. The rhetoric of reparations is not on his political agenda, and that fact takes it off the nation's agenda as well.
Let me be clear what my claim is here: I do not suppose that the mere election of a Black President serves in and of itself as reparation for the history of slavery, racism, and segregation. This election was full of symbolism and history, but President Obama cannot singularly carry away this debt by the simple act of election. Nevertheless, the election has permanently changed the rhetoric of reparations, even if some have not recognized it yet. If our Black President will not embrace slavery reparations, the issue will have no political traction in the United States.
And yet, fulfilling his comments on the campaign trail, President Obama may bring some of the substance of reparations without the rhetoric. As I write this Article in early 2009, he just signed a huge stimulus package. 56 The law makes historic investments in education, infrastructure, and jobs; almost unnoticed in the political debate was an additional $87 billion for Medicaid and billions more for investment in health information technology. 57 The Obama Administration is making health care reform a top priority. Major health care reform might provide near-universal coverage and make significant headway against racial disparities in health. President Obama appointed Eric Holder as U.S. Attorney General, and plans to step up enforcement of civil rights laws. But when Holder called Americans a "nation of cowards" on confronting racial issues, 58 President Obama distanced himself from the remark:
I'm not somebody who believes that constantly talking about race somehow solves racial tensions . . . I think what solves racial tensions is fixing the economy, putting people to work, making sure that people have health care, ensuring that every kid is learning out there. I think if we do that, then we'll probably have more fruitful conversations. 59 President Obama has exiled reparations talk to the political wilderness, ignoring the impressive body of work on reparations theory. But he is talking about health care reform, education, and the needs of average Americans. If he achieves a higher quality, lower cost, and more comprehensive health care system, then Blacks will be some of the biggest beneficiaries of improved health status. He does not talk the talk, but walks the walk; avoiding reparations rhetoric in order to achieve reparational results. The end of reparations talk might be the price for actual progress in Black health. This appears to be the deal that has been offered. I doubt a better one will become available in the next decade or two. I would celebrate
